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Abstract

This article is written to provide an understanding for World Trade Organization members as European
Union trade partners to respond to the EU Deforestation Free Regulation. In achieving that purpose, this
article implements the normative method through the implementation of a doctrinal, cases, and
conceptual approach. There are three discussions presented in this article. The first discussion express that
the EU might violate the rules on non-discrimination under Articles I:1 and III:4 GATT, and the prohibition
on quantitative restriction under Article XI:1 GATT. The second discussion expresses that the EU may violate
Articles 2.1 and 2.5 TBT Agreement which prohibits the implementation of a discriminative technical
regulation and the implementation which reflects an unnecessary barrier to international trade. Last but
not least, the third discussion states that the EU may justify this measure based on the public moral, and
the protection of human, animal, and plant life and health. The third discussion also expresses the finding
of this paper which is that international cooperation can be utilized as an instrument that may address the
conflict of interests caused by the implementation of the WTO law and the international environmental
law.
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Introduction

Trade and environment often intersect with one another. (Balogh & Jdmbor, 2020) One of the prominent
environmental issues related to international trade is the deforestation issue regardless they are constituted
through different regimes. (Balogh & Jambor, 2020) The conflict of interest arises due to one of the objectives
of the World Trade Organization (WTO) Agreement which is to conduct a reciprocal and mutually
advantageous international trade through the reduction of tariffs, reduction of non-tariff barriers, and the
elimination of discriminatory treatment. (WTO | Legal Texts - Marrakesh Agreement, n.d.-a) Meanwhile, one of
the objectives of the Paris Agreement 2015 is to take action to address climate change by respecting,
promoting, and considering human rights, rights to health, rights of indigenous peoples, and local
communities. (The Paris Agreement | UNFCCC, n.d.)

The tension between these legal regimes reflects the situation that Bossche and Zdouc expressed as the rules
on the balance between trade liberalization and other societal values and interest. (Bossche & Zdouc, 2022)
Even though the Paris Agreement 2015 is an international legal instrument, the implementation of its
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obligation shall take into account social values in responding to climate change at a national level reflects the
urgency to balance the obligation herein and the trade liberalization obligation under the WTO legal system.
(Bossche & Zdouc, 2022) Therefore the tension between the WTO law and the international environmental law
may reflect the concept explained above. The European Union (EU) is one of both WTO and Paris Agreement
Member States that obliges to strike a balance between its obligations under these legal regimes.

The EU has adopted the Green Deal as a package of policy as it aims to achieve 100% Greenhouse Gas
Reduction by 2050 or no net emissions of greenhouse gases in 2050. (Hainsch et al., 2022) This policy package
has shown the EU’s commitment to implementing the Common But Differentiated Responsibilities (CBDR)
Principle under Article 2.2 Paris Agreement 2015. (Chen, 2021) The principle herein is also constituted under
Article 3.1. United Nations Framework Convention on Climate Change (UNFCCC), and Article 10 of Kyoto
Protocol 1997. (Chen, 2021) These two legal instruments are inseparable from the Paris Agreement 2015 since
this agreement is meant to implement the UNFCCC and its protocol. (Bose et al., 2022)

The regulation under the EU Green Deal adopted to overcome the deforestation issue is the EU Deforestation
Free Regulation (EU DFR) also known as Regulation 2023/1115. (Regulation (EU) 2023/1115 of the European
Parliament and of the Council of 31 May 2023 on the Making Available on the Union Market and the Export
from the Union of Certain Commodities and Products Associated with Deforestation and Forest Degradation
and Repealing Regulation (EU) No 995/2010 (Text with EEA Relevance), 2023) This regulation constitutes how
EU’s producing company (also known as the Operator) and EU traders shall conduct due diligence on the
trade of palm oil, cocoa, cattle, coffee, wood, and soybean under the precautionary approach. (Do Your Goods
Comply with the Mandatory Due Diligence Obligations in the New EU Deforestation Regulation 2023/1115? 2023)
The EU DFR consists of stipulations concerning the traceability of origin of the covered products and
commodities, to ensure that those goods are produced not from deforestation. (Hargita et al., 2020) By
understanding the basic approach implemented through this regulation, it can be understood that it
implements the UNFCCC REDD+ (reducing emissions from deforestation and forest degradation) adopted in
2013. (Hargita et al., 2020)

Since this regulation is related to international trade (Bossche & Zdouc, 2022), the implementation of this
regulation potentially violates the WTO Rules. (Balogh & Mizik, 2021) One of the basic WTO rules potentially
violated due to the implementation of the EU DFR is the rules of non-discrimination which oblige WTO
members to treat “like products” equally irrespective of their origin. (Koul, 2018) Another WTO rules
potentially violated due to the regulation herein is the rule of market access which prohibits WTO members
to impose non-tariff barriers on other members’ goods. (Bossche & Zdouc, 2022) Therefore, the EU DFR indeed
reflects what is called a “legal norm made of an open texture” which is revealed as a situation that was not
foreseen by the lawmaker. (Radi, 2013) The lack of ability to predict a particular situation might cause a conflict
of interest between parties implementing intersecting legal regimes at the same time. (Radi, 2013)

Understanding the fact that the EU DFR is adopted based on the Sustainable Development Principle (see.
Paragraph (11) EU DFR Preamble) which is recognized under Paragraph 8 of the Paris Agreement 2015
Preamble and Paragraph 1 of the WTO Agreement Preamble (Regulation (EU) 2023/1115 of the European
Parliament and of the Council of 31 May 2023 on the Making Available on the Union Market and the Export
from the Union of Certain Commodities and Products Associated with Deforestation and Forest Degradation
and Repealing Regulation (EU) No 995/2010 (Text with EEA Relevance), 2023) (WTO | Legal Texts - Marrakesh
Agreement, n.d.-a) (The Paris Agreement | UNFCCC, n.d.), this regulation should be able to simultaneously
implement both international agreements in a non-contentious manner. However, the various interests of
other WTO Members might cause the EU to violate the WTO Rules based on the nullification or impairment
rules under Article XXIII General Agreement on Tariffs and Trade (GATT). (Hasan & Nasrin, 2021) The gap
between the ideal situation (das sollen) and the actual situation (das sein) herein has indeed reflected what
Konskenniemi called the inherent tension between apology and utopia in the practice of international law.
(Argent, 2021b)

Before expressing how the research gap is solved, it is important to express that the EU DFR is related to the
Agreement on Trade in Goods covered in Annex 1A of the WTO Agreement. (Simbolon & Damayanti, 2023)
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Those agreements are the GATT and the Agreement on Technical Barriers to Trade (TBT Agreement). By taking
into account that nexus, this article consists of three discussions mentioned herein. The first agreement seeks
to understand whether the EU DFR violates the rules under GATT. Furthermore, the second discussion seeks
to understand whether the EU DFR violates the rules under the TBT Agreement. Last but not least, the third
discussion seeks to understand how the balance of interest may be achieved in the implementation of the EU
DFR. Despite it explaining the examination of EU DFR vis-a-vis the WTO Rules and the international
environmental law rules, the urgency of this article is to provide an understanding for other WTO members
to determine the next step they should take as EU trade partners.

Literature Review

This section provides previous research and its distinction with the research presented in this article. The first
research is a journal article titled “The Environmental Impacts of Agricultural Trade: Systematic Literature
Review"” written by Balogh and Jambor. The urgency of this previous research is the fact that international
trade might harm the environment such as pollution. (Balogh & Jambor, 2020) On the other hand, this research
also states that international trade might cause a positive impact on the environment such as efficient
production, energy reduction, and access to new technologies. (Balogh & Jambor, 2020) The main object of
this following research is the trade in agriculture products (including palm oil, rubber, coffee, soybean, biofuel,
and meat including cattle) and its environmental impact. (Balogh & Jambor, 2020)

This research takes into account the climate issues consisting of Greenhouse Gas emissions, deforestation,
and the land-use change induced by trade. (Balogh & Jdmbor, 2020) This research states that the trade in
agriculture neither brings any significant positive impact nor significant negative impact on the environment.
(Balogh & Jambor, 2020) This article also explains that the implementation of a free trade agreement might
bring harm to one of its members while being beneficial to its other members. (Balogh & Jambor, 2020)
Instead of stating that it's the trade as a whole which brings a harmful impact to the environment, this
previous research states that the production process consisting of land expansion is what brings harm to the
environment. (Balogh & Jambor, 2020) In expressing its solution, this research states that trade-related
environmental regulation plays an important role in controlling environmental degradation and motivating
sustainable technologies. (Balogh & Jdmbor, 2020) This research also expresses that regulators shall exercise
their roles to control the consumers’ interests. (Balogh & Jambor, 2020)

The second research is a journal article titled “Similarities and Differences between International REDD+ and
Transnational Deforestation-Free Supply Chain Initiatives-A Review” by Hargita and Giessen. This research
discusses the existence of the REDD+ adopted through the UNFCCC which is a public sector instrument and
the Deforestation-Free Supply Chains (DFSC) by The Consumer Goods Forum (TCGF) which is a private sector
instrument. (Hargita et al., 2020) The research herein is conducted to explain how the public-private
partnership can be conducted to reduce forest conversion by providing a systematic framework. (Hargita et
al., 2020) From this previous research, it can be understood that the public international scheme in responding
to deforestation in concreto REDD+ is a mechanism that is generally prohibited under the rules of unfair trade.
This is because the REDD+ is implemented through financial incentives to reduce deforestation relative to a
calculated reference. (Hargita et al., 2020)

The outcome of this research indicates that the REDD+ and the DFSC’s definitions of forest are different.
(Hargita et al., 2020) Furthermore, while both frameworks are influenced by the opportunity cost, the REDD+
implemented through national legislation isn’t able to follow the development of the DFSC codes. (Hargita et
al., 2020) Last but not least, this research also shows its pragmatic perception by stating that the upcoming
food crisis due to the high demand for food cannot be stopped by these two frameworks regardless of the
efforts of their stakeholders to integrate the REDD+ and the DFSC. (Hargita et al., 2020) From the end of this
research, it can be fully understood that commercial agriculture is the driver of deforestation. (Hargita et al.,
2020)
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The third and last research implemented in this article is a journal article titled “The ‘Human Nature’ of
International Investment Law” by Radi. This research primarily perceives the concept of conflict of interest
between legal norms implementation as more reasonable than the conflict of norm concept. (Radi, 2013) This
is because of a situation where one norm may have the same purpose as another, but the implementation of
those norms represents a completely different legal interest. (Radi, 2013) This situation may occur due to a
situation called the open texture as the inability of legislators to foresee what will occur in the future once a
law is adopted and implemented. (Radi, 2013)

As an example, Radi presents that the implementation of the international human rights law and the
international investment law might cause the so-called conflict of interest situation. (Radi, 2013) Furthermore,
this research also states that such conflict of interest also reflects that the majority of investment arbitrators
are more pro to the investors even though not all arbitrators are adopting such a stance. (Radi, 2013) This
research has indeed shown the public to perceive intersecting legal norms more reasonably since it tends to
convince its readers that the issue does not always lies within the rule, but sometimes it lies in the
implementation including in a matter of dispute settlement.

The first research explained in this passage is implemented to illustrate how the international trade law in
concreto the WTO law and the international environmental law are influencing each other. Unlike the research
therein, this article does not emphasize a law-making process as the main solution in solving the potential
conflict due to the EU DFR implementation. Instead, it suggests that the actors involved with this deforestation
issue shall cooperate amicably to prevent those upcoming conflicts. Furthermore, the second research is
implemented to understand the reasoning behind the EU DFR adoption. The consumer demand described in
this research has shown the fact that deforestation is not fully harmful to trade. To distinguish the following
research from this article, the article herein systematically explains how states may cooperate to particularly
respond to the deforestation issue in the matter of EU DFR. Last but not least, the third research will be
implemented as the theoretical basis of this article. Unlike Radi’s research, this article explains how the WTO
law and the international environmental law may conflict due to their intersecting implementation. Therefore,
this article is unlike Radi's research discussing the conflict of interests between international human rights
law and international investment law.

Methods

The method implemented in this article is a normative method with a prescriptive nature. (Ammirudin &
Asikin, 2018) The method herein is implemented by solving concrete issues by applying the law in books or
legal norms. (Ammirudin & Asikin, 2018) Furthermore, it is also be implemented through various approaches
such as the doctrinal or statutory approach, case approach, case-study approach, historical approach,
comparative approach, and conceptual approach. (Ammirudin & Asikin, 2018) This article implements the
doctrinal approach, the case approach, and the conceptual approach.

The doctrinal approach is implemented by applying the legal substances of the EU DFR, the WTO Agreement,
and the international environmental law treaties consisting of the Paris Agreement 2015, the Kyoto Protocol
1997, and the UNFCCC. Furthermore, the case approach is implemented by transposing the finding of the
panel and the Appellate Body in the United States - Shrimp Case, the United States - Tuna Case, the United States
- Gasoline Case, and the European Community Seal Case. Last but not least, the conceptual approach is
implemented by gathering and applying legal doctrines, legal theories, and legal principles from books and
journal articles related to the issue of this article. This article is written by gathering primary sources consisting
of international treaties, the EU regulation mentioned above, and the findings of the WTO Dispute Settlement
Body (DSB). It is also written by gathering secondary sources consisting of secondary data in the form of books
and journal articles. (Khademi Adel et al., 2021)
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Result and Analysis

A Critical Analysis of the EU Deforestation Free Regulation according to the General Agreement on Tariffs and Trade

GATT (also known as the GATT 1947) was an international economic agreement having an effect since 1948,
regardless of its incomplete nature. (Mohapatra & Mishra, 2020) From 1948 to 1995, this international
agreement is implemented to ensure that the regulatory restriction implemented by its contracting parties
has a non-discriminatory nature and it distinguish the illegitimate non-tariffs barrier and tariffs barrier from
the legitimate ones. (Beshkardana, 2021) This international agreement was solely implemented before the
WTO establishment in 1994 or after the Uruguay Round which was conducted from 1986 to 1994. (Norouzi &
Fani, 2022) In the present day, this international agreement is perceived as part of Annex 1A of the WTO
Agreement concerning Trade in Goods, and it shall be read together with the WTO Agreement as a whole
especially the legal text of GATT 1994 (WTO | Legal Texts - Marrakesh Agreement, n.d.-b) This agreement has its
nexus with the EU DFR as explained herein.

This international agreement constitutes the principle of non-discrimination consisting of the Most Favoured
Nations (MFN) Treatment Principle under Article I: 1, the National Treatment Principle under Article III: 4, the
binding tariff principle under Article II: 1, the fair-trade principle under Article VI, and the prohibition on
quantitative restriction under Article XI: 1. (Sood, 2018) Besides obliging the WTO members to reduce their
trade barriers, GATT also provides the general exceptions which can overrule the main principles mentioned
above under its Article XX. (Bossche & Zdouc, 2022) Those exceptions inter alia consist of the necessity to
protect public morality, the necessity to protect human, animal, and plant life and health, and the necessity
relating to the conservation of exhaustible natural resources if such measures are made effective in
conjunction with restrictions on domestic production or consumption. (Nevalainen, 2021)

Article 1 of the EU DFR inter alia states that this regulation rules the market access or the import or export of
the relevant products listed in Annex I which contain, have been fed, or have been made from relevant
commodities including cattle, cocoa, coffee, oil palm, rubber, soya, and wood to reduce the EU contribution to
the deforestation and forest degradation, and to reduce EU contribution on the greenhouse gas emissions
and the global biodiversity loss. (Regulation (EU) 2023/1115 of the European Parliament and of the Council of
31 May 2023 on the Making Available on the Union Market and the Export from the Union of Certain
Commodities and Products Associated with Deforestation and Forest Degradation and Repealing Regulation
(EU) No 995/2010 (Text with EEA Relevance), 2023) Since this regulation regulates how the Union treats a
forestry product, this measure has its direct connection with the MFN Treatment. (Lopez & Rojas, 2019)
Bossche and Zdouc state that to ensure that a measure can be stated following the MFN Treatment, four
questions must be answered. (Bossche & Zdouc, 2022) Those questions are: Whether the measure is covered
by Article I: 1; whether that measure grants an advantage, whether the products concerned are like products;
and whether the advantage at issue is accorded immediately and unconditionally to all like products
concerned, irrespective of their origin or their destination. (Bossche & Zdouc, 2022)

In analyzing the first element, it can be understood that the EU DFR is a measure covered by Article I: 1 GATT.
This is because the EU DFR is issued as measures constituting the deforestation supply chain involving the
Union’s traders and operators (individuals or legal persons importing or producing the product). To know
whether the EU DFR grants an immediate and unconditional advantage to all the products covered under this
regulation or measure, one may only know once this regulation is effectively applicable. Article 38 of the EU
DFR states that this regulation is effectively applicable 18 months after it enters into force, and it will be
applicable for the Union’s Micro and Small Enterprises 24 months after it entered into force date (May 31"
2023). By referring to Article 1 of the EU DFR and Annex 1 of the regulation which describes the list of products
covered under this regulation and its four digits Harmonized System Codes, the third question concerning
whether the products concerned are like products is hereby positively answered. (Regulation (EU) 2023/1115
of the European Parliament and of the Council of 31 May 2023 on the Making Available on the Union Market
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and the Export from the Union of Certain Commodities and Products Associated with Deforestation and Forest
Degradation and Repealing Regulation (EU) No 995/2010 (Text with EEA Relevance), 2023)

Besides it might violate the MFN Treatment, and this regulation potentially violates the National Treatment
obligation. Article III: 4 GATT inter alia obliges WTO members to treat their imported products from other
members no less favorably than that accorded to like products of national origin. (Nwoke, 2020) The EU
Commission Working Document Impact Assessment for the EU DFR states that the EU DFR is potentially
implemented through mitigation measures by replacing palm oil (one of the covered commodities) with other
vegetable oils that are not covered under this measure if the importation of palm oil consists an element of
deforestation and forest degradation. (The European Commission, 2021) The risk mitigation process explained
above mightimpose a discriminative practice in the form of the violation of national treatment. This is because
the replacement of palm oil with rapeseed oil will impair the EU trade relations with its palm oil-producing
partners such as Indonesia and Malaysia. (Hutt, 2022)

The EU DFR might also reflect the imposition of quantitative restrictions prohibited under the WTO rules on
market access. (Maciel & Bock, 2020) Article 3 of the EU DFR states that the relevant commodities and products
shall not to placed, made available on the EU market, or exported unless they are deforestation-free, they
have been produced following the relevant legislation of the producing country, and they are covered by a
due diligence statement. (Regulation (EU) 2023/1115 of the European Parliament and of the Council of 31 May
2023 on the Making Available on the Union Market and the Export from the Union of Certain Commaodities
and Products Associated with Deforestation and Forest Degradation and Repealing Regulation (EU) No
995/2010 (Text with EEA Relevance), 2023) This kind of measure is strictly prohibited under Article XI: 1 GATT
stating that no prohibitions or restrictions through quotas or other measures (including import or export ban)
shall be maintained by WTO members on the importation of any product of other members. (Dewi & Azzahra,
2022) Therefore, not only that the EU DFR potentially violates the rules on non-discrimination, but it also
potentially violates the rules on non-discrimination.

A Critical Analysis of the EU Deforestation Free Regulation according to the Agreement on Technical Barriers
to Trade

The TBT Agreement is an international agreement responding to two policy considerations. (Koul, 2018) The
first consideration is technical regulations and standards consisting of packaging marketing, labeling
requirements, and procedures for testing and certifying compliance with those regulations and standards
which should not create unnecessary barriers to international trade. (Koul, 2018) The second consideration is
the obligation of the WTO members to protect their national security, prevent deceptive practices, and protect
human health or safety, animal or plant life or health, and the environment. (Koul, 2018) This agreement
constitutes how the implementation of technical regulations, standards, and procedures for conformity
assessment shall be applied in a non-discriminative manner. (Koul, 2018) The relation between this agreement
and the EU DFR is explained herein.

There are three elements in the EU DFR which relates to the TBT Agreement obligations. Those elements are
mentioned herein: 1.) The statement and the obligation of due diligence under Articles 3 and 4 EU DFR; 2.)
The three steps procedures consisting information gathering, risk assessment, and risk mitigation under
Articles 9, 10, and 11 EU DFR; and 3.) The country benchmarking under Article 29 of the EU DFR. (Regulation
(EU) 2023/1115 of the European Parliament and of the Council of 31 May 2023 on the Making Available on the
Union Market and the Export from the Union of Certain Commodities and Products Associated with
Deforestation and Forest Degradation and Repealing Regulation (EU) No 995/2010 (Text with EEA Relevance),
2023) This article emphasizes the fact that the EU DFR is a technical regulation mentioned and defined in
Annexes 1.1. of the TBT Agreement. (WTO | Legal Texts - Marrakesh Agreement, n.d.-c) It inter alia states that a
technical regulation is a document that constitutes product characteristics or their related processes and
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production methods, which may also include symbols, packaging, marking, or labeling requirements which
are applied to a product, process, or production method. (WTO | Legal Texts - Marrakesh Agreement, n.d.-c)

The obligation of due diligence under Article 4.1. of the EU DFR is delegated to the regulation’s operator. This
process shall be conducted through information gathering under Article 8 of the regulation. Article 2.15 EU
DFR states that an operator is a natural or legal person who places relevant products on the market or who
exports them in the course of commercial activity. Besides obliging the due diligence by the operator, Article
3 of this regulation also obliges the producing country’s producers or traders to attach their due diligence
statement. (Regulation (EU) 2023/1115 of the European Parliament and of the Council of 31 May 2023 on the
Making Available on the Union Market and the Export from the Union of Certain Commodities and Products
Associated with Deforestation and Forest Degradation and Repealing Regulation (EU) No 995/2010 (Text with
EEA Relevance), 2023)

To understand whether this due diligence is a necessary barrier or applied arbitrarily, this discussion
expresses the obligation of information gathering under Article 9 EU DFR. Paragraph 1 of this article states
that operators shall collect information, documents, and data which demonstrate that the relevant products
comply with the requirements mentioned in Article 3. This information-gathering process shall be conducted
before the import or export of the relevant products. From Article 10.1. EU DFR, it can be understood that the
gathered information will be used by the operator to conduct a risk assessment to determine whether such a
product can be placed in the market or exported. No products shall be placed on the market or exported from
the market, except where the risk assessment reveals that the relevant products complied with the
requirements in Article 3. (Regulation (EU) 2023/1115 of the European Parliament and of the Council of 31 May
2023 on the Making Available on the Union Market and the Export from the Union of Certain Commaodities
and Products Associated with Deforestation and Forest Degradation and Repealing Regulation (EU) No
995/2010 (Text with EEA Relevance), 2023)

Article 10 of the EU DFR states that several elements of the producing country shall be taken into account by
the operators in conducting the assessment process. Those elements inter alia consist of the presence of
forest, the presence of indigenous people and the settlement process with them, information concerning
deforestation and forest degradation, violations of international human rights, the supply chain complexity
and the stage processing of the relevant products, and any relevant information which indicates the non-
compliant of the products. Article 11.1 of the EU DFR furthermore states that the operators shall adopt their
risk mitigation procedures and measures that are adequate to achieve no or only a negligible risk in a case
where one of those two situations do not occur. Those procedures are conducted by requesting additional
information, data, or documents, carrying out independent surveys or audits, and taking other measures.
Paragraph 2 of Article 11 EU DFR furthermore states that the operators shall also adopt their policies, controls,
and procedures to conduct their risk mitigation process. (Regulation (EU) 2023/1115 of the European
Parliament and of the Council of 31 May 2023 on the Making Available on the Union Market and the Export
from the Union of Certain Commodities and Products Associated with Deforestation and Forest Degradation
and Repealing Regulation (EU) No 995/2010 (Text with EEA Relevance), 2023)

By taking into account the environment, indigenous people, and human rights protection, the EU DFR can be
considered a necessary technical regulation to fulfill the legitimate objective in the form of environmental
protection. This statement is in line with Article 2.2 TBT Agreement. (WTO | Legal Texts - Marrakesh Agreement,
n.d.-c) The combat on climate change as a basis to invoke a technical regulation is also constituted under
Article 2.5 TBT Agreement. It states that the preparation, adoption, or application of a technical regulation in
achieving its objectives shall be rebuttable presumed not to create an unnecessary obstacle to international
trade. (WTO | Legal Texts - Marrakesh Agreement, n.d.-c) This article states that despite the preparation,
adoption, and application of the EU DFR being in line with its legitimate objective which is to overcome
deforestation which plays an important part in carbon reduction, EU DFR may still be perceived as an
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unnecessary obstacle to the international trade unless EU may justify its basis and means in invoking this
trade barrier.

The EU DFR also potentially violates Article 2.1 TBT Agreement which obliges WTO members to apply their
technical barrier in a non-discriminative manner. (WTO | Legal Texts - Marrakesh Agreement, n.d.-c) Article 29.1
EU DFR states that countries having a trade relationship with the Union will be benchmarked as a country with
a high risk, low risk, and standard risk which do not fall in either the category of high risk or low risk.
(Regulation (EU) 2023/1115 of the European Parliament and of the Council of 31 May 2023 on the Making
Available on the Union Market and the Export from the Union of Certain Commodities and Products Associated
with Deforestation and Forest Degradation and Repealing Regulation (EU) No 995/2010 (Text with EEA
Relevance), 2023) Once this benchmarking rules is effectively applicable, the EU DFR may also be considered
as a discriminative technical regulation prohibited under Article 2.1. TBT Agreement. According to the latest
meeting concerning the EU DFR, the EU Commission is currently representing the Union to consult with the
Union’s trade partner to maintain their cooperation despite the invocation of this country benchmarking.
(Relay 17th Meeting of the Multi-Stakeholder Platform on Protecting and Restoring the World'’s Forest (EUDR), 2023)

Potential EU Defence in Invoking the EU DFR and How EU Trade Partners shall respond to This EU Unilateral
Action in An Amicable Manner

The implementation of the WTO Rules might not always be in harmony with the national interest of its
members and the obligation of that members to comply with other obligations constituted under
international environmental law. This premise is in line with Bossche and Zdouc’s opinion by stating that
Article XX GATT is one of the WTO Rules which is meant to balance the free trade obligations with the societal
and other interests owned by every WTO member. (Bossche & Zdouc, 2022) From this article, it can be
understood that the EU shall not invoke measures arbitrarily or unjustifiably, or measures that constitute
disquised restrictions on international trade. The EU however has its right not to be prevented by other WTO
members to adopt or enforce any measures which inter alia necessary to protect public morals (Article XX(a)
GATT), and necessary to protect human, animal, or plant life or health (Article XX(b) GATT). (WTO | Legal Texts
- Marrakesh Agreement, n.d.-b) The Appellate Body on the US Gasoline states that the implementation of this
article shall be conducted through a two-tier test by expressing one of the provisional justifications (in this
case letter (g) concerning the conservation of exhaustible resources) and then it shall be followed by
expressing further appraisal under the introductory clause of Article XX GATT. (WTO | Dispute Settlement - the
Disputes - DS2, n.d.)

The public moral exception can be implemented in defending the application of the EU DFR since this
regulation applies to human rights protection as one of the bases to conduct the risk assessment.
Furthermore, the protection of indigenous people’s rights is another reason why this regulation is justified
under the public moral clause. Human, animal, or plant life and health protection is justifiable since this
regulation is implemented to combat deforestation and forest degradation which may threaten the forest
biodiversity. The EU DFR therefore not only in line with the Paris Agreement 2015 and other climate change
treaties, but it is also in line with the United Nations Convention on Biological Diversity. Two of the purposes
of this convention are to anticipate, prevent and attack the causes of significant reduction or loss of biological
diversity, and to conserve and sustainably use biological diversity for the benefit of present and future
generations. (United Nations, 2022)

The implementation of Article XX GATT is prominently conducted through the WTO dispute settlement body.
Therefore, this article justifies the basis of public morals, public health, and public safety according to the WTO
law cases herein, before explaining the best solution in responding to the EU DFR. The EU invoked the public
morals justification in the DS 400 - EC Seal Products by stating that the measures invoked in banning the
importation of seal products were adopted to protect their Inuit or indigenous communities. (Babu, 2018)
Both the panel and Appellate Body of this case however state those measures are not justifiable to be invoked
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under the public moral basis. (WTO | Dispute Settlement - the Disputes - DS400, n.d.) Since the defense based on
the public moral clause has a high threshold (Babu, 2018), the EU may also invoke its defense under the public
health and the public safety clause under the DS 58 - US Shrimp and DS 381 - US Tuna explained herein.

In the US Shrimp panel, the United States expressed that it banned the importation of shrimp from India,
Malaysia, Pakistan, and Thailand to conduct its obligation under the Convention on International Trade in
Endangered Species of Wild Fauna and Flora (CITES) to protect green turtle under jeopardy due to the
international trade. (WTO | Dispute Settlement - the Disputes - DS58, n.d., p. 58) Both the panel and the Appellate
Body of this case rejected the United States’ defense not because it implemented its obligation under CITES,
but because the United States did not try its best to cooperate with the complainant states before the
settlement of this dispute since both CITES and WTO Agreement obliges international cooperations. (WTO |
Dispute Settlement - the Disputes - DS58, n.d., p. 58) Meanwhile, from the case of US Tuna, it can be understood
that the technical regulations invoked by the United States on Tuna importation are justifiable based on the
TBT Agreement. (WTO | Dispute Settlement - DS381, n.d.) That technical regulation applied the per set method
which may describe the safety of dolphins in tuna fishing. The pre-set method is a risk-based approach
applicable to the importation of fish to protect dolphins as an endangered species. (WTO | Dispute Settlement
-DS381,n.d., p. 381)

Those cases and the previous discussions have explained that the EU has a 50-50 chance of violating the WTO
rules in implementing the EU DFR. This number is presented since the EU DFR can be perceived as a justifiable
technical barrier based on the finding on the US Tuna. But it may also be perceived as an arbitrary manner or
not necessary to protect the public moral in the form of human rights and indigenous people’s rights based
on the finding on the EC Seal. By referring to the US Shrimp case, this article suggested that the EU shall conduct
international cooperation with its trade partners to ensure that the EU DFR is implemented in good faith.
These statements are in line with Pound’s doctrine concerning the law as a tool of social engineering. He
states that the purpose of the law is to achieve balance by reconciling the conflict of interests on matters which
can be compared. (Gochhayat, 2010)

The tension that occurs due to the implementation of the WTO law and the environmental law can be
perceived as a conflict of interest due to the open texture of those legal norms. This conflict of interests shall
be responded to by implementing the social engineering concept by Pound. The social engineering concept
does not necessarily have to be implemented through the dispute settlement mechanism or litigations. This
statement is based on Kusumaatmadja's point of view in modifying Pound’s doctrine by stating that one of
the means to implement the law (including international law) is by utilizing it for community renewal.
(Herlindah & Darmawan, 2022)

Article 30.1 EU DFR obliges the European Commission on the behalf of EU to cooperate with producer
countries having a concern with this regulation. From this article, it can also be understood that high-risk
countries according to Article 29 may provide this cooperation as a mechanism to prevent a dispute through
WTO under the essence of addressing the root cause of deforestation and forest degradation. (Regulation
(EU) 2023/1115 of the European Parliament and of the Council of 31 May 2023 on the Making Available on the
Union Market and the Export from the Union of Certain Commodities and Products Associated with
Deforestation and Forest Degradation and Repealing Regulation (EU) No 995/2010 (Text with EEA Relevance),
2023) Based on the meeting on June 30 2023, the European Commission has provided the working group on
the traceability and the working group of smallholders which can be joined by the producer countries to
implement Article 30 EU DFR. (Relay 17th Meeting of the Multi-Stakeholder Platform on Protecting and Restoring
the World's Forest (EUDR), 2023) Therefore, a country potentially identified as high risk such as Indonesia,
Malaysia, Brazil, and Ivory Coast shall participate in this working group instead of addressing this issue to the
WTO dispute settlement body prima facie.
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The advice offered above is in line with Argent’s opinion stating that international law shall be perceived as a
hope to create peace. (Argent, 2021c) One of the ways to achieve peace is through international cooperation.
(Argent, 2021a) Therefore, a settlement of a dispute through the WTO is not the most effective means to
address this deforestation. This premise is carefully addressed based on stipulations under Article 3(a), (b),
and (c) EU DFR. First, the EU only imposes both export and import ban on covered products exported to a third
country or imported from a third country if they are deforestation-free. This notion has a noble cause in
addressing deforestation as one of the most threatening phenomena which contribute to climate change
which may threaten the life of future generations. Second, the EU imposes an export or import ban on covered
products that do not comply with the relevant legislation of the country of production. This stipulation directly
affects the third countries’ producers and traders to comply with their regulation which is in line with the rule
of law principle. Third, this export and import ban measure will only be invoked on the covered products which
are not covered by a due diligence statement. As explained in the second discussion, this due diligence
statement obligation will only violate the WTO rules if itis arbitrarily applied or if it is applied in a discriminative
manner.

However, if the EU does not implement this regulation in good faith, EU trade partners may of course address
this issue to the WTO Dispute Settlement Body (DSB). This article thereby perceives DSB as the alternative in
addressing this issue. This notion is addressed based on the fact that Article 30 EU DFR can be perceived as a
de jure good faith of the Union to maintain its cooperation with its trade partners. But to know whether this
stipulation reflects a de facto good faith, one shall observe whether the implementation of the EU DFR is
applied in a non-discriminative and transparent manner or not.

Conclusion

This article expressed that the EU DFR may potentially violate the WTO rules constituted under GATT and the
TBT Agreement. However, the EU DFR shall not be perceived as an issue that shall be addressed through the
WTO dispute settlement system in the first place. This statement is based on the fact that the European
Commission is mandated to facilitate a discussion forum in the form of working groups that can be joined by
its trade partners or other WTO members. Therefore, this article finds the notion that the conflict of interest
due to the implementation of the WTO law and the international environmental law can be addressed not only
by the dispute settlement system but also through amicable international cooperation having an objective in
the form of community renewal.
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