Putri Febrianty Ardhana; Rahmah Daniah The Shifting of Regional Regime: Study Case of Renegotiation NAFTA to USMCA

The Shifting of Regional Regime: Study Case of Renegotiation

NAFTA to USMCA

Putri Febrianty Ardhana; Rahmah Daniah 10.22146/globalsouth.83345

Department of International Relations, Faculty of Social and Political Sciences
University of Mulawarman, Indonesia
putrifebrianty25@gmail.com

This study was designed using descriptive writing techniques using secondary data, library research
techniques, and qualitative analysis. The results of this study indicate that the factors behind the
renegotiation of NAFTA to the USMCA come from internal and external factors. From internal
factors, there are considerations from each NAFTA member country in the form of profit and loss
considerations from an economic perspective, such as gains from Foreign Direct Investment (FDI) and
losses in the form of trade deficits. Meanwhile, from external factors, there were considerations related
to economic threats from third parties, several NAFTA rules considered detrimental and irrelevant, and
concerns about the potential for modernizing NAFTA rules from a digital trade perspective. In addition,
the renegotiation of NAFTA to the USMCA also brings those international agreements to a deeper
stage of economic integration, where the USMCA is between the Free Trade Agreement (FTA) and
Customs Union stages because the USMCA has more profound rules than the FTA stage. However, on

the other hand, it still needs to fully comply with the laws at the stage of the Customs Union.
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Introduction

NAFTA (North American Free Trade
Agreement) 1s a regional trade agreement
comprising the United States (US), Cana-
da, and Mexico. The agreement came into
force on January 1, 1994, and the purpose
of NAFTA was to create and enhance
economic cooperation and encourage fair
economic competition with fellow member
countries. In addition, NAFTA is one of the
world’s largest regional cooperation organi-
zations and the first to agree on a free trade
agreement involving rich countries (the
United States and Canada) and low-income

countries (Mexico).

This collaboration made trilateral trade
between NAFTA partners reach US$ 1.2 tril-
lion in 2017 (Sonneland, 2018). Even though
NAFTA has provided benefits in the form
of increased trade to its member countries,
the US, as a member country of NAFTA, in-
stead submitted a notification of NAFTA re-
negotiation to USMCA (United States-Mex-
ico-Canada Agreement) on May 18, 2017

On August 16, 2017, official talks re-
garding the renegotiation of NAFTA began
between the three countries and were held
in Washington, DC. The meeting brought

! The intended renegotiation is the original United States-Mexico-Canada cooperation agreement negotiated

into NAFTA in 1994.
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together representatives from the three coun-
tries: the United States Trade Representa-
tive Robert Lighthizer, Canadian Foreign
Minister Chrystia Freeland, and Mexican
Economic Secretary Ildefonso Guajardo.
After seven rounds of talks, NAFTA was
successfully renegotiated into USMCA. This
success is reflected in the official signing
of the USMCA on November 30, 2018, by
the three countries, namely by the President
of the United States, Donald J. Trump, the
President of Mexico, Enrique Pena Nieto,
and the Prime Minister of Canada, Justin
Trudeau (Villarreal & Fergusson, 2020). The
success of the renegotiations continued with
the effective entry into force of the USMCA
on July 1, 2020, which came into effect after
Canada ratified the USMCA on March 13,
2020 — in which Canada was the last party to
ratify the USMCA.

The renegotiation of NAFTA to USM-
CA then led to changes in several points of
the rules agreed upon in several sectors, such
as the automotive sector, labor law, dairy
products, technology, environment, and bio-
logical medicine. In addition to the several
changes to these rule points, there are several
policies in the form of additional articles in
the new USMCA rules, and one of the ad-
ditional articles of concern is Article 32.10.
That article regulates non-market country
provisions, which aim to limit the trade of its
member countries with outsiders.

Based on the introduction, the formula-
tion of the problem from this article is “What
are the factors behind the renegotiation of
the North American Free Trade Agreement
(NAFTA) into the United States-Mexi-

co-Canada Agreement (USMCA)?” Thus,
this study aims to see, explain, and analyze
the factors behind renegotiating the North
American Free Trade Agreement (NAFTA)
into the United States-Mexico-Canada
Agreement (USMCA).

The structure of the article is as follows.
The first section introduces NAFTA briefly
and how it shifts into USMCA. The second
section describes this article’s data collection
and analysis techniques. The third section
is an overview of NAFTA, which explains
the origins of trade cooperation between the
three member countries and the impact of
NAFTA on its member countries. The fourth
section provides information on regulatory
changes in several sectors, from NAFTA to
USMCA. The fifth section describes the ap-
plication of economic integration theory to
analyze the regime’s level or position at the
economic integration stage. The sixth section
attempts to answer the article’s question by
explaining the factors that led to the renego-
tiation of NAFTA to USMCA and dividing
these factors into internal and external fac-
tors. The last section is the conclusions of
this article.

Methodology

This research uses a descriptive type
of research, which will provide an overview
and analyze the various factors causing the
renegotiation of NAFTA to USMCA, as
well as how the renegotiation affects the
changes in the stages of the economic in-
tegration of the regional organization. The
data sources used in this study are secondary
data obtained through reading and analysis
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of various books, journals, news, articles,
and official documents, such as the NAF-
TA and USMCA agreement documents
sourced from the official website of the
United States, Canada, and Mexico govern-
ment. The data collection technique used in
this research is library research, namely by
collecting various data needed and related
to the problem under study. The data analy-
sis technique used in this study is a qualita-
tive data analysis technique. This technique
is carried out by explaining the data based
on the facts obtained based on the collection
of various data, which will then be drawn to

a conclusion.

Renegotiation as a Way to Enhance
Regional Economic Integration
Understanding the term regionalism
is closely related to the integration process —
especially economic integration. The word
integration can be understood as a unifica-
tion process, and when combined with the
word economy, economic integration can be
interpreted as a process of economic unifi-
cation. Meanwhile, based on Bela Balassa’s
understanding, economic integration is de-
fined as a process and condition which seeks
to design the elimination of discrimination
between economic units owned by different
countries (Balassa, 1994). Furthermore, Ba-
lassa also categorizes the definition of eco-
nomic integration into six stages, namely:
a. Preferential Trading Area (PTA)is atrade
block seeking to reduce tariffs on certain

products between member countries.

b. Free Trade Area (FTA), member coun-
tries try to reduce trade barriers by elimi-

nating tariffs and quotas to increase trade
within the block. Nevertheless, converse-
ly, each member country can still apply
tariff policies according to their respec-
tive interests against countries outside the

membership.

c. Customs Union is at a higher stage than
FTA, where member countries not only
abolish tariffs and quotas between mem-
ber countries but also agree to impose
tariffs (Common External Tariff) or the
same economic policies on non-member

countries.

d. Common Market, namely the stages in
which there are eliminating obstacles
to the various movements of factors of
production (services, goods, and capital
flows), is done by setting the same price
on the factors of production. The similar-
ity of prices for the factors of production
will likely result in an efficient allocation

of resources.

e. Economic Union is a stage similar to the
Common Market but adds rules by har-

monizing economic and social policies.

f. Total Economic Integration, namely the
stages carried out by unifying monetary,
fiscal, and social policies, as well as form-
ing supra-national institutions that bind
all member countries. In this stage, the
national government surrenders power
and sovereignty in the country’s econom-
ic and social policies to supranational au-

thorities mutually agreed upon.

The theory of economic integration
in this study is used to analyze the position
(stages) and reasons for renegotiating NAF-
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TA to USMCA concerning changes in the
stages of economic integration.

Apart from using the theory of eco-
nomic integration, this study also uses ra-
tional choice theory to analyze the consid-
erations of NAFTA member countries in
deciding to renegotiate.

The rational choice theory used in this
study uses an explanation from Stephen M.
Walt, where he states that there are several
basic assumptions from rational choice the-
ory. One of the basic assumptions of Walt’s
rational choice theory, which relates to the
case in this study, namely the assumption
that “Rational choice theory assumes that each
actor seeks to maximize its “subjective expected
utility.” Given a particular set of preferences and
a fixed array of choices, actors will select the out-
come that brings the greatest expected benefits.”
Based on this explanation, the state, as a ra-
tional actor, will take actions that can pro-
vide maximum benefits. So that every action
will be chosen based on consideration of
various aspects or available options so that
the interests of a country can be achieved. In
addition, it is undeniable that every choice
the state makes will still cause benefits, costs,
and risks. This can then be seen as a result
of decisions made by the state. Therefore,
analysis is needed related to considering the
benefits, costs, and risks a country will obtain
in making a decision.

Related to that assumption, in this
case, each NAFTA member country has con-
siderations in deciding to engage in renego-
tiations. The consideration analysis is divid-
ed into two factors, namely internal factors

and external factors. The division of these

factors was carried out to analyze internal
and external economic interests and threats,
which was then seen as a consideration for
each country — or regime — in deciding on
renegotiations. Then, knowing each coun-
try’s economic interests and threats can also
be known what benefits, costs, and risks are,
which is also a consideration by each coun-
try in deciding renegotiation.

The Overview of the North American
Free Trade Agreement (NAFTA): How
It Has Formed and Its Impact on Its
Member

In 1984, the US Congress passed the
Trade and Tariff Act. This law gives the
President fast-track authority, in which the
President has the authority to negotiate trade
agreements (bilateral) without the direct in-
volvement of Congress (Amadeo, 2022).

Through the Trade and Tariff Act, the
United States then discussed the formation
of the Canada-U.S. Free Trade Agreement
(CUSFTA) in 1986. The negotiations took
place from 1986 to 1987, wherein in 1987,
the two countries agreed to form CUSFTA,
and the agreement became effective on Jan-
uary 1, 1989. In addition to establishing bi-
lateral cooperation with Canada, the US
subsequently entered into negotiations on es-
tablishing bilateral cooperation with Mexico
— which is also part of the North American
region — where the negotiations took place in
September 1990.

On February 5, 1991, Canada then
requested the formation of a trilateral trade
agreement with the US and Mexico. This was
proposed because Canada was concerned
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that there would be dissimilarity or an imbal-
ance in the agreement between the US-Cana-
da and US-Mexico bilateral relations. The tri-
lateral agreement was later named the North
American Free Trade Agreement (NAFTA).
It was signed on December 17, 1992, by Ca-
nadian Prime Minister Brian Mulroney, US
President George H. W. Bush, and Mexican
President Carlos Salinas de Gortari. Further-
more, NAFTA was then officially enforced
on January 1, 1994. The purpose of estab-
lishing NAFTA was to create and enhance
economic cooperation and encourage fair
economic competition with fellow member
countries.

Since NAFTA took effect, this collab-
oration has positively impacted the US, Ca-
nadian, and Mexican economies. Trilateral
trade between NAFTA partners reached US$
1.2 trillion in 2017, and according to data
from the World Trade Organization, exports
of NAFTA goods in 2018 have increased al-
most fourfold compared to 1993 (Kryvenko,
2020).

On the other hand, it cannot be denied
that the regional organization has negative
implications for its member countries, name-
ly as 682,000 US manufacturing workers lost
their jobs in 2011, there was competition be-
tween workers from Mexico and US work-
ers, Mexican deforestation increased because
US companies used fertilizers and chemicals
(to keep costs low).

Considering the positive and nega-
tive impacts of the existence of NAFTA,
its member countries decided to renegotiate
NAFTA to become USMCA in 2017. The re-
negotiations were carried out to protect state

interests and adapt to changing circumstanc-
es, and more specifically, to rebuild balance
(Maula, 2019).

Outcomes of Renegotiations: The Changes
in USMCA

The United States-Mexico-Canada
Agreement (USMCA), successfully formed
on July 1, 2020, resulted from NAFTA re-
negotiations carried out in seven talks from
2017 to 2020. In the proposed USMCA,
there are 34 chapters and 12 side letters.
However, in the completed renegotiations,
the USMCA retained most of the contents
of NAFTA, with only a few changes.

Table: Changes in NAFTA and USMCA
Rules

Environment

Sector NAFTA USMCA
Automotive 62.5% of vehicle components must be | 75% of vehicle components must be made in

: made in one of the member countries. | one of the member countries.
Sending jobs to Mexico because of | Labor reform and compliance with the panel's
Labar law lower labor costs. obligation to review for possible facility

violations.
Agricultuse (Dairy | Eliminate tariffs of up to 0% on most | - Maintain a (f% rate,

products) dairy products. - Expansion of the opening of the Canadian

Environmental — requirements  are

difficult to enforee.

market for datry products from the US.
Set  aside $600 million 1o  address
environmental issues.

Intellectual property
protections

The term of the author's copyright
guarantee is 50 years after the death of
the creator or author,

The copyright guarantee period was then
increased to 70 years and for publication
guarantess to 75 years,

Technology (Digital
trade)

Dvgital rading is not regulated.

Canada and Mexico can no longer force US
companies to store data on domestic servers,

Dispute settlement

There is a Chapter 11 law related to
Investor-State  Dhispuze

Chapter 11 was removed regarding the
Tavess

(ISDS) which allows private investoss
1o file claims against a country if there
is a wviclation of the investment
provisions in a trade agreement.

State Dispute {1sDs)
system berween the 1S and Canada.

Biologic drgs

Dhug company protection.

Removing drug company protection, and being
replaced by granting biologic exclusivity for
several years. In this case, the US gives
exclusivity for 12 years, Canada for § years and
Mexico for 5 years.

As the changes to the rules from
NAFTA and USMCA have been compiled
in the table above, here are some sectors that
have changed and added to the rules in the
USMCA:

1.  Automotive
In this sector, there are changes to the
Rules of Origin (ROO) regarding the
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ii.

1ii.

rules for making automobiles. The pre-
vious NAFTA stipulated that as much
as 62.5% of an automotive component
must come from member countries.
The minimum amount was then in-
creased to 75% under USMCA rules,
which will gradually increase until Jan-
uary 1, 2023.

In addition, in the automotive sector,
the concept of “Labor Value Content”
was also added, in which the concept
stipulates that as much as 40% -of
workers must make 45% of vehicle
parts with a minimum income of $16
per hour. This is done to provide pro-
tection and also so that Mexican labor
standards can increase. Then, there is
a requirement that as much as 70% of
the vehicle’s steel and aluminum must
come from North America.
Agriculture

Through the USMCA, the US seeks to
expand its dairy, poultry, and egg prod-
uct markets in Canada. This was done
because, previously, Canada imposed
high import tariffs on dairy products
and restricted domestic milk produc-
tion, causing the price of milk to be
very high in Canada. To overcome this,
in the USMCA, Canada must expand
its dairy sector market for the US by
3.5% of the approximately $16 billion
annual Canadian domestic dairy mar-
ket. This is done by eliminating tariffs
and quota limits (tariff-rate quota).
Environment

Enforcement of environmental re-

quirements was strict in the previous

iv.

NAFTA. However, the USMCA’s es-
tablishment of environmental rules is
more accessible to enforce by removing
the requirement to prove violations af-
fecting trade. In addition, the USMCA
also stipulates the provision of $600
million to deal with environmental
problems in member countries, for ex-
ample, the overflow of waste from Ti-
juana (Mexico), which impacts San Di-
ego (USA).

Intellectual Property Rights

The previous NAFTA only provided
a period of guarantee for the author’s
copyright (copyright) for 50 years af-
ter the creator’s or writer’s death. The
copyright guarantee period was later in-
creased to 70 years, and for publication
guarantees to 75 years under the USM-
CA. Apart from that, in the HAKI
chapter, which also regulates patents,
there is a change in the form of remov-
ing the protection of drug companies
and replacing it with the granting of
biological exclusivity for several years.
In this case, the United States gives ex-
clusivity for 12 years, Canada for eight
years, and Mexico for five years.
Digital Trade

The new USMCA added a chapter
on digital trade, which was not previ-
ously in NAFTA. The three-member
countries approved this rule because
the USMCA is expected to facilitate
economic growth, expand trade oppor-
tunities through the Internet, and over-
come various potential barriers to digi-

tal trade. In general, digital trade rules
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Vi.

Vii.

regulate the protection of consumer
privacy data in digital systems and pro-
hibit customs duties and discriminato-
ry actions on digital products such as
e-books, videos, music, and software.
Dispute Settlement

In this chapter, Chapter 11 is related
to the Investor-State Dispute Settle-
ment (ISDS) system between the US
and Canada. However, on the other
hand, the system still applies to specif-
ic sectors between the US and Mexico
(government contracts in natural gas,
power generation, infrastructure, trans-
portation, and telecommunications).
Where ISDS is an agreement related to
the arbitration system that allows pri-
vate investors to submit claims against
a country if there is a violation of the
investment provisions in a trade agree-
ment. The elimination of the ISDS ar-
bitration between the US and Canada
was carried out in order to encourage
US investors to trade more within the
US than abroad. In addition, the elim-
ination of ISDS was also carried out
to prevent foreign investors who com-
mitted violations in the US from being
prosecuted in court.

Sunset Clause

There is an addition to chapter 34, a
rule related to the Sunset or the “sun-
set” clause. The clause stipulates that if
the USMCA 1is 16 years old, then the
terms of the agreement end. In addi-
tion, the members will review the agree-
ment (joint review) six years after the
USMCA is inaugurated. If all members

agree to continue the agreement, then
the agreement will remain in effect for
an additional 16 years. Also, in this
clause, members can withdraw from
the trade agreement after giving six
months’ notice.
viii. Non-Market Country

In chapter 32, related to Exceptions
and General Provisions, an addition is
made to article 32.10, which regulates
non-market countries. The rules were
created to prevent USMCA members
from entering into free trade agree-
ments with countries other than mem-
ber countries. However, it is considered
implicitly that Article 32.10 is aimed
at China, so the USMCA prohibits its
member countries from forming FTAs
with China.

Stages of NAFTA Renegotiation To
USMCA

The process of the economic integra-
tion of the three member countries, the be-
ginning of the economic unification of the
US, Mexico, and Canada, and the change
from NAFTA to USMCA can be analyzed
in the context of the stages of economic inte-
gration. Thus, the USMCA'’s position in the
stages of economic integration can be seen.
The stages of economic integration that oc-
curred from NAFTA to USMCA were:

a. Preferential Trading Area, the three-mem-
ber countries are still cooperating bilater-
ally at this stage, namely the US-Canada
(1989) and the US-Mexico (1990).
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b. Free Trade Agreement, NAFTA, entered
the FTA stage on February 5, 1991, when
Canada requested the formation of a tri-
lateral trade agreement with the US and
Mexico. At this stage, NAFTA has ful-
filled the elements of an FTA because it
has article 302 regarding eliminating tar-
iffs and forms chapter 4 concerning the
Rules of Origin (ROO).

c. Customs Union, at this stage, NAFTA
has been renegotiated into USMCA,
where USMCA has article 32.10 regard-
ing non-market country rules, which aim
to limit the formation of FTAs between

its member countries and outsiders.

Article 32.10, which requires USMCA
members to comply with the same rules re-
garding applying rules to non-member coun-
tries, then shows that the USMCA is a more
profound — or higher — collaboration than an
FTA. This is because establishing restrictions
on trade negotiations with third parties can
be seen as an impact of implementing pro-
found trade integration (Vidigal, 2020).

Referring back to the link between
the Customs Union and article 32.10 in the
USMCA, in this case, the existence of arti-
cle 32.10 has met one of the requirements
of the Customs Union. This is because the
article complies with CU requirements
regarding applying the same duties and
trade regulations (economic policies) to
non-CU member countries. However, the
USMCA cannot be fully categorized as a
Customs Union because it needs to ful-
fill the requirements for implementing the
Common External Tariff (CET).

Factors Causing NAFTA Renegotiation
to USMCA

In the proposed renegotiation of
NAFTA to USMCA, the US, Canada, and
Mexico have their respective considerations
in deciding to engage in the renegotiation.
At first, Canada and Mexico refused to re-
negotiate because there were differences of
opinion on the proposal submitted by the
US regarding the Rules of Origin (ROO) for
automotive sector products and the sunset
clause rules, which establish that NAFTA
will be renegotiated every six years. Canada
and Mexico rejected the US proposal because
Canada believes the sunset clause regulation
would not be a good foundation for creating
a lasting relationship (in NAFTA). Mean-
while, Mexico, on the other hand, thinks that
the US proposal does not benefit the three
NAFTA partners (Lopez, 2017).

The refusal arose based on rational
considerations of Canada and Mexico. This
is because the two countries have econom-
ic interests with the US under the NAFTA
regime, so it is feared that the US proposal
regarding the sunset clause rules will make
the regime easier to end because the joint re-
view, which is conducted every six years, can
lead to differences of opinion among mem-
ber countries. Thus, the actions of Canada
and Mexico in rejecting the proposed sunset
clause from the US can be considered a ra-
tional decision to maintain their economic
benefits.

Although, in the end, all members
agreed to renegotiate, reaching the agree-
ment had to go through seven rounds of talks
before the USMCA was officially enforced.
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The timeline for the NAFTA renegotiation

round to become the USMCA is as follows:

1. Round One: held from 16-18 August
2017 in Washington DC, US. The three
countries started talks on two dozen dif-
ferent topics in this round.

2. Round Two: held from 1-5 September
2017 in Mexico City, Mexico. Canada
and the US wanted Mexico to raise wages
and labor standards in this round, while
Mexico wanted greater North American
energy market access.

3. Round Three: held from 23-27 Septem-
ber 2017 in Ottawa, Canada. The talks at
this round made progress in discussions
in telecommunications, competition pol-
icy, digital trade, good regulatory prac-
tices, and customs and trade facilitation.
In addition, this round also discussed
strengthening small and medium enter-
prises (SMEs) and the logistics chain.

4. Round Four: held from October 11-17,
2017, in Arlington, Virginia. At this
round, the three countries announced
that they had completed a new chapter
that could expand trade benefits for small
and medium enterprises (SMEs).

5. Round Five: held from 15-21 November
2017 in Mexico City, Mexico. The talk
provided little progress at this round be-
cause no chapters were completed.

6. Round Six: held from 23-29 January 2018
in Montreal, Canada. At this round, the
three countries concluded talks on the
corruption chapter, but there has yet to
be any progress on other topics.

7. Round Seven: held on March 5, 2018, in
Mexico City, Mexico. Again, this round

has yet to make much progress; this
round only closed the discussion on three
additional chapters, namely good regula-
tory practices, administration and publi-
cation, and sanitary and phytosanitary
measures. Nonetheless, this round con-
tinued to complete other annex works,
such as chemicals, food formulas, tele-
communications and technical barriers
to trade, and energy.

At the end of the seven rounds of
NAFTA renegotiation talks, the USMCA
still needs to complete all the topics that need
to be discussed because only six of the 30 new
chapters have been completed. Therefore, the
three countries continued discussions regard-
ing the remaining chapters. Finally, on No-
vember 30, 2018, the USMCA was officially
signed by the three countries: President Don-
ald J. Trump, Mexican President Enrique
Peiia Nieto, and Canadian Prime Minister
Justin Trudeau. The USMCA became effec-
tive on July 1, 2020, after the three member
countries ratified the agreement.

As mentioned in the previous section
on methodology, this study applies rational
choice theory analysis by dividing internal
and external factors. The rational choice
theory is used to look at the considerations
of internal and external factors from each
country — and as members of the regional re-
gime — in facing and overcoming their prob-
lems and interests. Therefore, the actions or
choices of countries in deciding to renego-
tiate NAFTA into USMCA can be seen as
a rational choice because they seek to maxi-
mize their country’s benefits. Then, as for the

internal factors, namely:
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a. Internal Factors
1. United States

In deciding the renegotiation, the
US has several considerations from the side
of internal influence. First, there is a trade
deficit between the US and other NAFTA
members. Even though in 2016, the US
had a surplus in the services trade sector of
US$31.4 billion through NAFTA. However,
in 2017, the US experienced a deficit in the
goods trade sector with Canada and Mexico
of US$89.6 billion (Villarreal & Fergusson,
2019). Second, the loss of jobs in the Unit-
ed States. Based on data from the US Labor
Department, there are more than 980,000
workers who are certified to have lost their
jobs due to imports from Canada and Mexi-
co and also due to the relocation of factories
from the US to these two countries (Public
Citizen, 2019).s

2. Canada

As for Canadian considerations from
an internal influence perspective, namely,
NAFTA can contribute to improving the
Canadian economy, which has implications
for strengthening bilateral relations between
Canada and the US. This is marked by Can-
ada’s dependence on trade and Foreign Di-
rect Investment (FDI) with the US. Canada’s
trade dependence on the US is shown by the
significant exports and imports between the
two countries; where since the we enacted
NAFTA, it has contributed three-quarters
to Canada’s exports and two-thirds of its
imports. Meanwhile, from the Foreign Di-
rect Investment (FDI) side, there has been a
rapid increase in US FDI stocks in Canada;

even in 2018, the FDI reached $406 billion.
On the other hand, the stock of Canadian
FDI in the US in 2018 reached $595 billion
(Awwalia, 2022).

3. Mexico

There are several Mexican consider-
ations from the side of internal influence in
considering the renegotiation of NAFTA.
First, Mexico has experienced an increase in
Foreign Direct Investment (FDI) of around
40% since NAFTA was enacted, and 55% of
the total FDI is the result of contributions
from US investment in Mexico. Second,
through NAFTA, Mexico’s average total ex-
ports grew by 20% because NAFTA’s part-
ners — especially the US — became Mexico’s
leading export destination. Third, Mexico’s
GDP has grown by 4% since joining NAFTA,
whereas Mexico’s average GDP was only 2%
(Rachmanantya, 2019).

Seeing the many advantages that
Mexico has gained since joining NAFTA,
Mexico will, of course, try to maintain the
existence of the trilateral agreement so that
it can continue to receive economic benefits.

Aside from the interest in maintain-
ing the economic benefits that Mexico has
gained in NAFTA, Mexico, as a developing
country with a low wage level, will also enjoy
benefits if it renegotiates NAFTA to become
USMCA. The average wage for Mexican
workers is $3,60-$ 3,90 per hour, while in the
US is $24 per hour. By renegotiating NAFTA
to USMCA, the government will seek to
support independent trade unions in Mexi-
co to become more effective. Thus, it can be
assumed that with more effective Mexican
labor unions, workers will get higher wages,
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and purchasing power will be greater so that
the economic turnover will run better (Da-
vid, 2018).

Thus, Mexico’s consideration to re-
negotiate NAFTA to become USMCA is
a rational choice because Mexico seeks to
make the renegotiation an action to align its
position — in terms of wages — as a less pow-
erful country with more powerful country

members.
4. Regional (North American Area)

In addition to the internal consider-
ations of each member country, there are
considerations by the three-member coun-
tries as a unified regime in the North Amer-
ican region. This consideration is because
some NAFTA rules are considered irrele-

vant.

Because NAFTA was negotiated two
decades ago, some of its provisions have
been deemed obsolete or irrelevant. NAFTA
needs policies that could cover new areas,
such as trade policy, as for some parts of
NAFTA that are considered obsolete, such
as chapters on dispute settlement, competi-
tion policy, government procurement, and

rules of origin (Lavin & Erixon, 2018).

Concerning the dispute settlement
chapter, in this case, chapter 11 related to
Investor States Dispute Settlement (ISDS)
is considered to be too pro-foreign inves-
tors rather than prioritizing the public sec-
tor. Even in other international agreements,
such as the Comprehensive Economic and
Trade Agreement (CETA), many have faced
criticism due to the existence of ISDS. In re-
sponse to the criticism, CETA later amended

the ISDS rules by establishing a permanent
dispute resolution court and an appeals body.
As for the NAFTA case, the ISDS rules have
also been criticized for causing losses to Can-
ada. NAFTA can then imitate or adopt the
actions taken by CETA in resolving disputes
between foreign investors and the state.

In addition to chapter 11 of ISDS,
the Rules of Origin (ROO) must also be up-
dated because US President Donald Trump
claimed that the old ROO was very weak and
had hurt US trade and jobs — especially in
the automotive sector (Bergsten and Mon-
ica (ed), 2017 ). As for updating the ROO,
the US recommends establishing standards
alignment in automotive products. This can
be done by limiting imports of automotive
products containing high components made
outside the NAFTA trade zone (Bergsten
and Monica (ed), 2017).

b. External Factors

1. United States

As for external influence, the US sees
a threat to China’s influence in the North
American region. China’s rapid GDP growth
causes its country to have projected capabil-
ities in the economic and military fields that
can compete with the US. China’s econom-
ic growth is felt to proliferate because it can
form rules adapted to current conditions in
the international area. This was then seen as
a threat by the US because the US was wor-
ried that China’s economy would outpace
the US and have an impact on reducing US
capabilities — regionally and internationally.
Thus, in order to respond and also maintain

its country’s capabilities, one of the things
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the US has done in its regional scope in the
North American region, namely by renego-
tiating NAFTA to become USMCA. The
renegotiation was carried out to update the
NAFTA rules to suit modern conditions — in
line with China’s efforts to shape its econom-

ic rules in a modern way.

2. Canada

In considering external influences,
Canada, in this case, sees a loss arising from
Chapter 11 regarding Investor States Dis-
pute Settlement (ISDS) in NAFTA. As for
NAFTA, chapter 11 regarding ISDS stip-
ulates that foreign companies can sue the
government for compensation when public
policies (such as environmental, health, or
resource management rules) are deemed dis-
criminatory because they can potentially re-
duce foreign company profits.

As aresult of the existence of Chapter
11, Canada has been sued 41 times by foreign
companies from the US and Mexico. While
the US has only sued 21 times and Mexico 23
times, Canada became the country with the
most lawsuits. Through these lawsuits, Cana-
da has also paid compensation (penalties) of
more than $219 million to foreign companies
and incurred legal fees of as much as $95
million in the ISDS case (Sinclair, 2018). In
addition to generating losses, ISDS was later
criticized for the lack of independence of the
panelists, the poor quality and consistency of
panel decisions, and the lack of an appeals
process (Bergsten and Monica (ed), 2017).
As a result of the many losses and defeats in
the ISDS trial case, Canada then made the
abolition of the ISDS rules a consideration
for renegotiating NAFTA.

3. Mexico

The considerations from the perspec-
tive of Mexico’s external influence in decid-
ing to renegotiate NAFTA are related to a
trade deficit in goods with countries in the
Asian region. The deficit occurred because
Mexican imports from China had increased.
In 2000, Mexican imports from China only
amounted to $3 billion, then increased to $75
billion in 2017. Many imports caused China
to become the most significant contributor
to the deficit because it accounted for nearly
half of the total deficit originating from the
Asian region (Klitgaard & Susannah, 2018).
Nonetheless, a trade surplus with the US can
still offset Mexico’s trade balance.

Graphic: Mexico’s Trade Balance with the
US and Asia

Twelve-month sum, billions of dollars
150

1900 2001 2003 2005 2007 2000 2011 2013 2015 2017

The surplus obtained by Mexico can
occur because of the existence of NAFTA,
where NAFTA can become a means of pro-
viding an export market — in this case, the US
— for Mexico. So it can be said that Mexico
has a sizeable economic dependence on the
US. Thus, if Mexico does not want its trade
balance to become harmful — because it can-
not offset the trade deficit from Asia — then
Mexico must maintain its relationship with
NAFTA members to maintain its stability.
Therefore, renegotiating NAFTA to USM-
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CA became an essential thing for Mexico to
do in order to continue to partner with the
US and Canada.

1. Regional (North American Area)

As a regional regime, NAFTA has ex-
ternal considerations to renegotiate NAFTA.
The consideration is due to the development
of the international economy. In the ear-
ly days of NAFTA, NAFTA rules focused
more on tariff regulation, and at that time,
the technology was still in its infancy. This
then causes regulations related to digital
trade or e-commerce that still need to be con-
sidered to be implemented in NAFTA regu-
lations, so NAFTA does not have rules relat-
ed to digital trade. However, e-commerce has
become a standard practice in doing business
for many companies in domestic and inter-
national trade (Lester & Inu, 2017).

Then, NAFTA member countries
have great potential to develop e-commerce.
The US is a significant player in the global
digital economy because it can be home to
leading internet and technology companies
and also the dominant global supplier of
online and cloud computing services. Fur-
thermore, the Canadian e-commerce market
has grown alongside the US market, where
one-third (1/3) of Canada’s digital spending
(purchases) comes from US e-commerce or
digital markets. On the other hand, Mexi-
can e-commerce has also experienced sig-
nificant growth in recent years, which has
made Mexico the second-largest e-commerce
country in Latin America (Bergsten and
Monica (ed), 2017). Then, with the potential
of each NAFTA member country and the

importance of e-commerce in the modern

economy, provisions related to this matter
need to be considered in the renegotiation of
NAFTA.

After knowing the internal and exter-
nal factors that the three countries consider
in deciding renegotiations, there is an anal-
ysis related to the benefits, costs, and risks,
which is also considered by each country in
deciding renegotiation.

1. United States

- Benefit: First, more US workers
will be hired due to the equaliza-
tion of minimum wages among
NAFTA members. Thus, com-
panies will pay more attention
to the quality of US labor rather
than consider cheaper labor (from
Mexico). The renegotiation of
NAFTA to USMCA is expected
to create 176,000 new jobs in the
US (Long, 2019).

Second, US dairy products will
gain more complete access to the
Canadian market. This is because
Canada must expand its country
dairy sector market for US dairy
products by 3.5% of Canada’s
approximately $16 billion annual
domestic dairy market.

- Cost:
Chapter 19 related to the Dispute

Settlement because Canada in-

The US cannot remove

sisted on maintaining the chapter.
Chapter 19 allows Canada and
Mexico to avoid the US system
of justice, and the chapter can
also force the US government

to reverse the actions taken in a
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trade considered unfair by the De-
fendant’s state. As a result of the
chapter’s existence, as many as
750,000 people in the US wood
industry have been disadvantaged
because of an unfair trade system.
However, because Canada insist-
ed on maintaining Chapter 19, the
US must be willing to maintain
the chapter to expedite the rene-
gotiating NAFTA into USMCA.

Risk: If the US conducts a rene-
gotiation, then the US must be
prepared that there may be a de-
cline in sales figures in the auto-
motive sector. This decline could
occur due to an increase in the
price of raw materials and wages
of workers in the sector. The in-
crease in automotive raw materi-
als occurred due to an increase in
the minimum percentage of raw
materials for vehicles originating
from member countries (Rules of
Origin). The default rule rises to
75% from 62.5% previously. Thus,
previously automotive manufac-
turers could use cheap raw ma-
terials from countries other than
NAFTA members. However, with
the new rules of origin, automo-
tive manufacturers must use raw
materials from fellow member
countries — where prices can be

higher.

2. Canada

Benefit: As for the renegotiations
that were carried out, Canada

succeeded in retaining Chapter
19 regarding dispute settlement
— whereas, in the USMCA, the
chapter was changed to Chapter
10. Canada seeks to maintain the
dispute settlement chapter to al-
low affected companies and gov-
ernments to challenge the final
determination of anti-dumping or
counterweight measures before a
binational panel rather than in the
court of the party imposing the
measure (Kronby et al., 2019).
Cost: As previously mentioned,
the US experienced an advan-
tage in the dairy sector when it
renegotiated NAFTA to become
USMCA. However, on the other
hand, Canada suffered losses be-
cause it had to give up its dairy
sector market due to the entry
of dairy products from the US.
Whereas previously, Canada im-
posed high import tariffs on dairy
products and restricted domes-
tic milk production, causing the
price of milk to be very high in
Canada — including the price of
milk from the US.

Risk: Just like the US, Canada
must also be prepared that there
may be a decline in sales figures in

the automotive sector.

3. Mexico

Benefit and Cost: There is a par-
adox between benefits and costs
regarding minimum wage regula-

tions. Mexican automotive work-
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ers will experience prosperity in
terms of wages because they will
experience salary increases and
labor protection from the USM-
CA. However, on the other hand,
this can also be seen as a cost that
Mexico must sacrifice. The min-
imum wage requirement of $16
per hour will make it difficult for
Mexico as a developing country.
After all, the average Mexican
wage is only $3.60-$3.90 per hour.
Thus, automotive manufacturers
in Mexico must pay more for their
workers, and Mexican workers
must also compete with US and
Canadian workers in order to be
able to maintain their position.

- Risk: The same thing as US and
Canada, namely Mexico, must
also be prepared for declining
sales figures in the automotive
sector.

Conclusion

In the change from NAFTA to US-
MCA, two factors were behind the rene-
gotiation: internal and external. As for
internal factors, there are considerations
from each NAFTA member country in
the form of considerations of profit and
loss from an economic perspective, such
as Canada and Mexico, which consider
the advantages of Foreign Direct Invest-
ment (FDI), and the US, which considers
losses in the form of trade deficits, as well

as regional considerations in the form of

several regulations. NAFTA was deemed
detrimental and irrelevant. Meanwhile,
from external factors, there are several re-
lated considerations; (1) there is a threat
from outsiders in the form of a decrease
in US capabilities and the threat of Mex-
1co’s economic deficit with the Asian
region; (i1) international economic de-
velopments are a consideration for ex-
panding the potential for modernization
of NAFTA rules in terms of digital trade
or e-commerce.

In addition to seeing internal and
external factors that the three countries
consider in deciding renegotiations,
there are also considerations regarding
benefits, cost, and risk. It was found
that the three countries had different
benefits, such as the US focused on the
benefits of increased employment and
expansion of the dairy product market,
Canada which seeks to maintain Chap-
ter 19 Dispute Settlement, and Mexico
which will get an increase in workers’
wages in the automotive sector. The cost
that each country must lose looks more
like a cost for one of the countries, but
on the other hand, it becomes a benefit
for other parties. While the risk that the
three-member countries will face tends
to be the same because the new rules in
the USMCA related to the Rules of Ori-
gin from the automotive sector focus on
strengthening the economy between fel-

low member countries in the automotive
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sector — economic integration.

Then, back to the two factors caus-
ing renegotiation, the most significant
factor influencing the renegotiation of
NAFTA to USMCA was the external
factor regarding regional considerations
in the North American region. This is
due to changes in market trading pat-
terns, where previously trading was not
digital but later developed to become
digital-based. In order to adjust to these
developments, NAFTA members are try-
ing to deepen their economic integration
through renegotiations.

Concerning economic integration,
in this case, the regional regime has expe-
rienced developments in the stages of eco-
nomic integration. The stages of econom-
ic integration that occurred from NAFTA
to USMCA were: (1) Preferential Trading
Area (PTA); at this stage, the three-mem-
ber countries were still cooperating bilat-
erally, namely the US-Canada (1989) and
the US-Mexico (1990) ; (i1)) Free Trade
Agreement (FTA), NAFTA entered the
FTA stage on February 5, 1991, when
Canada requested the establishment of
a trilateral trade agreement with the US
and Mexico. In this stage, NAFTA has
fulfilled the elements of an FTA because
it has article 302 regarding the elimina-
tion of tariffs and forms chapter 4 con-
cerning the Rules of Origin (ROO); (ii1)
Customs Union (CU), at this stage, NAF-
TA has been renegotiated into USMCA,

where USMCA has article 32.10 regard-
ing non-market country rules which aim
to limit the formation of FTAs between
its member countries and outsiders.

From the stages of economic inte-
gration that occurred from NAFTA to
USMCA, the regional regime has under-
gone significant changes. These changes
can be linked to USMCA members’ ef-
forts to strengthen and maintain region-
al economic integration. Where member
countries desire to develop trade modern-
ization, this can be done if they strength-
en their economic integration by renew-
ing the NAFTA rules. On the other hand,
efforts to maintain and also maintain the
economic integration that has been built
through renegotiations are carried out
by adding article 32.10 so that the goals
to be achieved by USMCA members do
not encounter obstacles from outsiders.
The external party in question is China.
The addition of article 32.10 can be said
as part of the US effort to limit trade be-
tween Mexico and Canada with China
so that the two countries prioritize their
trade relations with the US under the US-
MCA regime.
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